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REVIEWS. 

Historical Jurisprudence. An Introduction to the Systematic 
Study of the Development of Law. By Guy Carleton Lee, 
Ph.D. New York, The Macmillan Co., 1900. — xv, 517 pp. 

Historical jurisprudence has thus far mainly concerned itself with 
the development of the various systems of national law. With the 
introduction of the comparative method, however, efforts have been 
made to discover the stages through which national law normally 
passes and the laws, if such there be, that govern its evolution. In 
such investigations the order of time in which the different national 
systems have appeared is disregarded : the institutions of different 
peoples are treated as comparable only in so far as they represent 
similar stages of civilization. 

Law, however, is not wholly, perhaps not even mainly, a product 
of national development. Besides international law, in the strict 
sense, there are bodies of law, like the law merchant, whose history 
is as old as the earliest records of the human race and whose devel- 
opment has always been supernational ; and in the field of law which 
we commonly regard as strictly national there have been constant 
receptions, voluntary or compulsory, by each nation of institutions 
and rules worked out by other nations. Across the legal develop- 
ment of the really historic races there is discernible a more univer- 
sal movement ; something of the results attained by each leading 
race has been inherited by its successors ; and a history of human 
law may yet be written in which each nation will receive credit for 
that which it has added to the law of the world. 

The structure of Dr. Lee's book, his sub-title and a part of his 
introduction suggest that it was his purpose, or at least his desire, 
to write such a history — not of all law, indeed, but at least of pri- 
vate law. He has selected, he says, those systems " which have 
contributed to the great stream of scientific jurisprudence " (p. 6) ; 
and as regards his selection, there is not much to criticise. His 
reason for including a sketch of Hindu law seems inadequate and 
incorrect. He admits that it " has stood quite apart from the great 
progress of European jurisprudence," but urges that " it is the most 
perfect example of Aryan law as free from the influence of Babylon 
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and Egypt " (p. 7). This, I think, is untrue. Assuming that there 
was an Aryan law, i.e., a body of legal customs from which those of 
the Indo-European peoples have been derived, it is probable that 
early German law gives us a much better " example." Early German 
law is, on its face, more primitive than the Hindu law, as the latter 
has come down to us, and it is more certainly free from Babylonian 
influence. The law of Manu, which Dr. Lee sets forth, is not primi- 
tive. It is a refined, not to say sophisticated, product of juristic 
reflection. What makes it seem strange and therefore archaic to us 
is its sacerdotal coloring. 

It may further be urged that the historical order, which Dr. Lee 
follows, would be better observed if his chapter on the Barba- 
rian Codes had preceded, instead of followed, that on the Canon 
Law ; and between these chapters, thus rearranged, there should be 
chapters on the Frankish empire and on feudalism. The important 
contributions which Frankish royal ordinances made to the develop- 
ment of European law are noted only partially and slightly in the 
chapter on Early English Law, and the sketch of feudalism is 
relegated to the same chapter. Finally, it is hard to say why, in a 
work designed especially for English and American students, the 
sketch of English legal history should end with Bracton, while that 
of continental legal history is brought down to the German civil 
code of 1896; unless "jurisprudence" be taken, as Sir Frederick 
Pollock says it is frequently taken, to signify a knowledge of every 
legal system except one's own. 

Far more serious criticisms must be made on the substance of the 
work. It must be said, with regret, that the author has not succeeded 
in indicating the real contribution which each great national system 
has made to the law of the world. I use the word " indicate," rather 
than " show " or " demonstrate," because, in the present state of his- 
torical investigation, the transfer of legal ideas or institutions from 
one nation to another can be demonstrated in but a small proportion 
of the cases in which it seems probable that such a transfer occurred. 
It is questionable whether Dr. Lee quite realizes this difficulty. He 
does not, indeed, fall into the cheap error of taking similarity for 
proof of transfer; on the contrary, he explicitly recognizes "the 
element of common humanity — of likeness of thought and action, 
impulse and effect, under like conditions" (p. n and also p. 54) ; 
but he adds, quite inexplicably, that " it is this inherent oneness that 
gives to historical as to comparative jurisprudence the promise of 
success." There is here, it seems to me, a singular confusion of 
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thought. The " inherent oneness " of human nature is, indeed, the 
very basis of such comparative studies as are described in the open- 
ing paragraph of this review ; but this same " oneness " is the greatest 
obstacle to the satisfactory solution of the problems of universal legal 
history. Derivation of a legal idea or institution becomes a fact 
to be proved in each case, and to be proved only by such minute 
researches as, for example, Bruns has made regarding presumption 
of death in cases of disappearance and Brunner regarding the origin 
of the English jury. 

The disappointment which Dr. Lee's book occasions is, therefore, 
not ascribable (unless by an unreasonable reader) to the absence of 
complete proof of the derivation of this modern institution from Baby- 
lonian law or that modern rule from Jewish law : it is rather ascribable 
to the fact that, with a few sporadic exceptions, the author forgets, or 
at least ignores, the essence and aim of historical as distinguished 
from comparative jurisprudence ; that he fails, in most cases, to 
indicate what are the salient and new elements of each legal system 
which have demonstrably or probably passed into world law ; that he 
obscures these elements with details that have no possible bearing on 
the development of the law of the world — details that belong rather 
to legal archaeology than to legal history ; and that his book resolves 
itself into a series of disconnected sketches of a number of legal 
systems. 

The value of such a work (for such a work may have its value) 
depends, therefore, on the accuracy and excellence of the single 
sketches. It seems not unfair to test it by a somewhat careful exam- 
ination of one of its most important parts, which covers something 
more than a fourth of the book — that relating to the Roman law. 

In his preface the author claims that the text of his work " is gen- 
erally based on original research," although he has not hesitated to 
avail himself of the results of the investigations of others (p. 9). As 
regards the Roman law, however, he gives little evidence of famil- 
iarity with the sources and some evidence of un familiarity. He does 
not allude to the Royal Laws, and he can hardly have examined any 
collection of them, or he would not describe the emancipation of the 
son after three sales as a rule introduced by the Twelve Tables 
(p. 203). He does not appear to know Lenel's reconstruction of the 
Edict, a work which is indispensable to the study of the praetorian law. 
He cites the Digest of Justinian rarely, and in some cases with sin- 
gular infelicity. For example, the references on p. 224 to D. 2, 13, 
1, pr., and on p. 248 to D. 3, 3, 68, do not in any way support the 
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statements to which they are appended. Further, on p. 317, the 
author tells us that the law books of Justinian, with the exception of 
some novels, were written in Latin ; and on p. 404 he makes it clear 
that this statement is not a slip of the pen, but that he is really igno- 
rant of the fact that numerous passages of the Digest and whole titles 
of the Code were left by Justinian's commissioners in the Greek and 
came in that form to the Glossators. 

In dealing with early Roman law, where so much is hypothetical, 
it is impossible to prove that any coherent reconstruction is wrong ; 
but it may reasonably be demanded that the theories adopted should 
be coherent. Dr. Lee's are not. In dealing with plebeian marriage 
he says, on p. 77, that the wife was purchased by the husband, but 
that he acquired over her no such authority as was conferred by the 
patrician form of marriage until a year had elapsed, when he gained 
marital power by usucapio. On p. 191 we are informed that, 
before the time of Servius, plebeians were incapable of contracting 
lawful marriage — a statement not inconsistent with the first, if 
emphasis be laid upon the word " contract." On the next page we 
learn that Servius introduced the ceremony of mancipation, which 
made it possible for a plebeian to buy his wife in a formal and legal 
fashion. On p. 193, however, it appears that this result did not 
flow from the mere introduction of mancipation, but from the organi- 
zation of the plebeians into gentes and the admission of these gentes 
minores into "the patrician tribes" (sic/). "The plebeian thus 
acquired civil rights. He could buy and sell according to the legal 
method." All this was the work of Servius. On p. 203, however, 
the author asserts that marriage by usucapio, previously a mere 
custom, first obtained binding force through the Twelve Tables ; 
and on p. 205 he remarks that the plebeians could not convey by 
mancipation before the Twelve Tables, because this was a " Quirita- 
rian " form ! Less obviously contradictory, but almost equally con- 
fused and confusing, are the author's remarks regarding res mancipi 
and res nee mancipi (pp. 205, 206), and regarding the relation between 
nexum, sponsio and stipulatio (pp. 202, 215, 217). 

With the Twelve Tables, of whose fragments Dr. Lee gives a 
translation (197-201), we reach firmer ground, and it becomes possi- 
ble to say that a statement is true or untrue. In the translation of 
the Tables there are points that invite criticism. For example : 
there is no reason, I think, for assuming, in I, 6 (or, as Dr. Lee 
numbers it, I, 5), that it is "the magistrate" rather than the 
plaintiff who is to announce a compromise ; and in I, 8 " the 
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magistrate " is clearly out of place ; it is the index who is to " award 
the suit." In I, 7 (or, according to Dr. Lee, I, 6) caussam coiciunto is 
mistranslated (cf. Gaius IV, 15), and the ensuing clause, peroranto 
ambo praesentes, is omitted. Such renderings as the following : obva- 
gulatum ito (II, 3), " serve a verbal notice " ; manus iniectio esto 
(III, 2), "serve a formal summons"; and soar esto (VIII, 21), "he 
shall become infamous," are hopelessly inadequate ; they take all 
the backbone out of this strong old code. The same must be said 
of " divide the property," for the famous partis secanto (III, 6) ; this 
late and humane gloss should have been mentioned in the discussion 
on p. 211, but not inserted as the translation on p. 198. 

In dealing with praetorian law Dr. Lee recognizes it as "probable " 
that the great changes introduced by the formulary procedure and 
embodied in the edict of the city praetor began in the administration 
of justice to foreigners by their special praetor and by the provincial 
governors (pp. 223, 234) ; but he seems to think that the city prae- 
tor was always able to grant or to deny actions, and he fails there- 
fore to grasp the significance of the lex Aebutia. His scepticism 
regarding Gaius's statement (that this law introduced the formulary 
procedure into strictly Roman litigation) is based on the fact that 
the old leg-is actiones were used for centuries afterwards (pp. 223, 
224). But Gaius does not say, and could not have imagined that any 
one would accuse him of saying, that the lex Aebutia " suppressed 
the legis actiones." The statement on p. 225, that the formulary pro- 
cedure so hampered the iudex as to deprive his work " of all signifi- 
cance," gives the critical reader a shock of surprise and causes him 
to wonder whether the author, in the course of his original researches, 
ever compared the questions submitted to the iudex in the legis actio 
sacramento with those put to him in a bonce Jidei actio ; and Dr. Lee's 
apparent identification of this formulary procedure with the praetor's 
occasional cognitiones extra ordinem and with the regular procedure 
of the imperial period is simply amazing. The assertion that the 
praetors were necessarily men of " legal training " (p. 230) is incor- 
rect; many were not, and all depended largely on the iuris periti in 
their councils. Clam in the possessory interdicts is not " by fraud " 
(p. 241) ; and although it is true that these interdicts became condi- 
tional, it is not true that they were not enforced by any penalty 
(p. 228). 

Equally erroneous statements occur in the description of the law 
of the empire. It is not true that the emperor's judicial powers were 
based on his position zsponti/ex maximus (251, 253). Impediments 
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to marriage resulting from affinity were not first recognized in 
the Theodosian code (p. 308) : the statement is true only of collat- 
eral affinity. Neither ius in agro vectigatt nor emphyteusis owed its 
origin to imperial legislation, nor was the former tenure confined to 
"land taken in war" (p. 311). The praescriptio longi temporis was 
not introduced by Justinian, as is implied on p. 310, nor was it 
simply the ancient usucapio with lengthened terms of possession. 
Nor did this emperor, nor any other, decree that when grandchildren 
alone succeeded to an estate they should take/*r capita (p. 315). 

In tracing the mediaeval and modern history of the Roman law in 
the East, Dr. Lee tells us that the Hexabiblos of 1345 "was an 
excellently arranged system of law " (p. 320). The reviewer has 
not encountered any other judgment so favorable : Bruns, for exam- 
ple, calls the compilation " klaglich" As regards the Roman law in 
the West, we are informed, on p. 401, that the German imperial 
ordinance of 1495 was not "a formal adoption of the Roman law," 
since that law had long been regarded as binding ; but on p. 431 we 
are told that the Roman law was received in Germany and in Scot- 
land " by a formal Act of Legislature." On p. 399 the author seems 
to imply that at the present time the Roman law is still subsidiary 
law in Italy, which, of course, is untrue ; but he does not mention, 
in speaking of Spain, that this is really the case in Catalonia. 

A comparatively hasty reading of the rest of the book yields a list 
of corrigenda quite as formidable as the list (by no means com- 
plete) which I have given for the portion dealing with Roman law. 
Limits of space, however, permit me to cite only a single illus- 
tration — extreme, indeed, but unfortunately typical of the author's 
inexactness in compilation and carelessness in proofreading. On 
p. 412, in a paragraph on the history of the Austrian code, he says : 

At the command of Maria Theresa, Professor Apponi in 1767 made a 
compilation for a proposed code. From this Hosten made a condensation, 
which von Martini worked up into a law book. 

Here four corrections are necessary in the space of thirteen words. 
(1) For Apponi, read Azzoni. (2) There was no compilation made 
in 1767. A partial draft was reported in 1755 ; a complete draft in 
1766. (3) Azzoni, who was only one of several commissioners, and 
who died in 1761, was largely responsible for the draft of 1755, but 
was not the author of the draft of 1766. This was the work, in the 
main, of Zenker. (4) For Hosten, read Horten. It may be added 
that if Azzoni and Horten merit mention, fairness would demand some 
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reference to Zeiller, to whose labors the code owes in large measure 
its final form. It is, indeed, very questionable whether any of these 
facts are important enough to deserve inclusion in a book which 
endeavors to cover so vast a field in so brief compass ; but if they 
are to be stated at all, it would be as well to state them correctly. 

This book is not a credit to American scholarship. If it find 
readers, it will serve chiefly to increase that stock of miscellaneous 
misinformation that is sometimes mistaken for general culture. 

Munroe Smith. 

Lois et usages de la neutrality d'apres le droit international 
conventionnel et coututnier des Hats civilisks. Par Richard Kleen. 
Paris, 1898-1900. — 2 vols.: xix, 660 ; ix, 758 pp. 

This comprehensive treatise is an amplified reproduction of a 
work published in 1889-91 at Stockholm in Swedish, and entitled 
Neutralitetens Lagar. It is divided into four books, which relate, 
respectively, to fundamental principles, the duties of neutrals, the 
rights of neutrals, and the means of enforcing the observance of 
those rights and duties. In respect of the rights of neutrals the 
author belongs to the Continental school of publicists, who have 
resisted the claims of belligerent prerogatives set forth in the 
decisions of the English prize courts. This is the school to which 
the later American publicists have generally belonged, and it is 
commonly supposed that the United States government is to be 
classed with those that have sought to establish liberal doctrines. 
To a great extent this is true with regard to the executive ; but it 
is quite untrue with regard to the judiciary. Mr. Kleen refers to 
Americans of the " old type," such as Kent, Story and Wheaton, 
who repeat the "despotic language" of Sir William Scott, Manning 
and Wildman, and mentions American writers of a later time who 
espoused the principles of the continental school. Kent and 
Wheaton, however, repeated as writers what Story said as a judge, 
and what the supreme court, of which Story was a member, actually 
decided. Nothing could better illustrate the sway of English prece- 
dents over conservative minds among American judges than the 
extreme deference paid by Mr. Justice Story and a majority of his 
associates to the decisions of Sir William Scott, in the first publica- 
tion of which the American minister at London, Mr. Rufus King, 
was largely instrumental, his object being not only to inform his 
countrymen of the grounds on which their property was being 



